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FAQs on Enrollment and Employer Shared Responsibility 
Requirements 

The health care reforms made by the Patient Protection and Affordable Care Act (PPACA or Affordable Care Act) have 
staggered effective dates, with many important provisions becoming effective in 2014. The Departments of Health and 
Human Services, Labor and Treasury (Departments) are working on regulations and other guidance to implement the 
2014 health care reform changes.  

On Feb. 9, 2012, the Department of Labor (DOL) issued Technical Release 2012-01 to answer questions from 
employers and other stakeholders on PPACA’s provisions regarding automatic enrollment, employer shared 
responsibility for health coverage and the 90-day limitation on health plan waiting periods. The guidance also outlines 
approaches that the Departments are considering proposing in future regulations or guidance. The Departments 
request comments and input on their intended proposals. Comments are due by April 9, 2012.  

In addition, the DOL provides that the Departments will issue guidance that employers may rely upon for these health 
care reform changes with sufficient lead time for employers to comply with the new requirements. 

This Power Group Companies Legislative Brief contains the DOL’s guidance in Technical Release 2012-01.  

AUTOMATIC ENROLLMENT 

Section 18A of the Fair Labor Standards Act (FLSA), as added by section 1511 of the Affordable Care Act, directs an 
employer to which the FLSA applies, and that has more than 200 full-time employees, to automatically enroll new 
full-time employees in one of the employer’s health benefits plans (subject to any waiting period authorized by law), 
and to continue the enrollment of current employees in a health benefits plan offered through the employer. Section 
18A further requires adequate notice and the opportunity for an employee to opt out of any coverage in which the 
employee was automatically enrolled. 

On Dec. 22, 2010, the Departments issued frequently asked questions (FAQ) on section 18A of the FLSA, which 
noted that the statute provides that employer compliance with the automatic enrollment provisions of section 18A 
shall be carried out “[i]n accordance with regulations promulgated by the Secretary [of Labor].” That FAQ also stated 
that it is the view of the DOL that, until such regulations are issued, employers are not required to comply with 
section 18A. Finally, the FAQ indicated that the DOL intends to complete this rulemaking by 2014. 

Q1. What is the current timeline for issuing guidance on automatic enrollment under FLSA section 18A? 

A1. The DOL has been working with stakeholders to ensure that it has the necessary information and data to develop 
regulations relating to automatic enrollment, and is sensitive to stakeholder concerns regarding the need for adequate 
time to comply with any regulations that are ultimately issued. In addition, the DOL is aware of the need to coordinate 
the work it will be undertaking to develop guidance relating to automatic enrollment with the guidance being 
developed regarding other related Affordable Care Act provisions, including the employer shared responsibility 
provision and the 90-day limitation on waiting periods. 
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In view of the need for coordinated guidance and a smooth implementation process, including an applicability date 
that gives employers sufficient time to comply, the DOL has concluded that its automatic enrollment guidance will 
not be ready to take effect by 2014. It remains the DOL’s view that, until final regulations under FLSA 
section 18A are issued and become applicable, employers are not required to comply with FLSA section 
18A. 

EMPLOYER SHARED RESPONSIBILITY 

The employer shared responsibility provisions, contained in section 4980H of the Internal Revenue Code (Code), 
provide that an applicable large employer (for this purpose, an employer with 50 or more full-time equivalent 
employees) could be subject to an assessable payment if any full-time employee is certified to receive an applicable 
premium tax credit or cost-sharing reduction payment. Generally, this may occur where either: 

1. The employer does not offer to its full-time employees (and their dependents) the opportunity to enroll in 
minimum essential coverage under an eligible employer-sponsored plan; or  

2. The employer offers its full-time employees (and their dependents) the opportunity to enroll in minimum 
essential coverage under an eligible employer-sponsored plan that either is unaffordable relative to an 
employee’s household income or does not provide minimum value. 

For purposes of section 4980H, a “full-time employee” is an employee who is employed on average at least 30 hours 
per week. 

The Treasury Department and the Internal Revenue Service (IRS) have requested and received comments on a 
number of issues and potential approaches to interpreting and applying the employer shared responsibility provisions. 
In particular, IRS Notice 2011-36 (2011-21 I.R.B. 792)(2) described and requested comments on a possible 
approach that would use a “look-back/stability period safe harbor” method that employers might use in determining 
whether current employees (those who are not newly-hired or transferred) are full-time employees for purposes of the 
employer shared responsibility provisions. Comments were also requested on potential rules for determining full-time 
status of new employees and employees who move into full-time status mid-year. 

In addition, Treasury and the IRS have described (in IRS Notice 2011-73 (2011-40 I.R.B. 474))(3) a safe harbor 
allowing employers, for purposes of determining whether they owe an assessable payment under section 4980H(b), to 
use an employee’s Form W-2 wages (as reported in Box 1) instead of household income in determining whether 
coverage offered is affordable. Treasury and the IRS requested and received comments on the safe harbor. 

Q2. Do Treasury and the IRS intend to issue proposed regulations or other guidance permitting employers 
to use an employee’s W-2 wages as a safe harbor in determining the affordability of employer coverage, 
as outlined in IRS Notice 2011-73? 

A2. Yes. As described in Notice 2011-73, Treasury and the IRS intend to issue proposed regulations or other guidance 
permitting employers to use an employee’s Form W-2 wages (as reported in Box 1) as a safe harbor in determining 
the affordability of employer coverage. 

Q3. Do Treasury and the IRS intend to issue proposed regulations or other guidance addressing how the 
employer shared responsibility provisions under Code section 4980H and the 90-day waiting period 
limitation under PHS Act section 2708 are coordinated? 

A3. Yes. Treasury and the IRS intend to issue proposed regulations or other guidance under Code section 4980H 
(which imposes shared responsibility on large employers with respect to coverage of full-time employees). That 
guidance is expected to address the intersection of the Code section 4980H rules and the PHS Act section 2708 rules 
applicable to the 90-day waiting period limitation and will be coordinated with upcoming tri-Department proposed 
rules under PHS Act section 2708 (discussed below). Treasury and the IRS are mindful of employers’ requests for safe 
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harbors and simplicity and will seek to accommodate those requests to the extent feasible and consistent with the 
terms of the statute. 

The upcoming guidance is expected to provide that, at least for the first three months following an employee’s date 
of hire, an employer that sponsors a group health plan will not, by reason of failing to offer coverage to the employee 
under its plan during that three-month period, be subject to the employer responsibility payment under Code section 
4980H. 

Q4. For purposes of determining whether an employee (other than a newly-hired employee) is a full-time 
employee for purposes of Code section 4980H, do Treasury and the IRS intend to issue proposed 
regulations or other guidance allowing employers to use a look-back/stability period safe harbor, based 
on the approach outlined in IRS Notice 2011-36? 

A4. Yes. Having reviewed the comments in response to IRS Notice 2011-36, Treasury and the IRS intend to issue 
proposed regulations or other guidance that would allow employers to use a “look-back/stability period safe harbor” 
method based on the approach outlined in the Notice for purposes of determining whether an employee (other than a 
newly-hired employee) is a full-time employee. Accordingly, it is anticipated that the guidance will allow look-back and 
stability periods not exceeding 12 months. 

For a description of anticipated guidance regarding newly-hired employees, see Q&A-5. 

Q5. For purposes of determining whether a newly-hired employee is a full-time employee, do Treasury 
and the IRS intend to issue proposed regulations or other guidance under Code section 4980H? 

A5. Yes. Treasury and the IRS also intend to issue proposed regulations or other guidance that will address how to 
determine whether a newly-hired employee is a full-time employee for purposes of Code section 4980H. 

As stated in Q&A-3, the upcoming guidance is expected to provide that, at least for the first three months following 
an employee’s date of hire, an employer that sponsors a group health plan will not, by reason of failing to offer 
coverage to the employee under its plan during that three-month period, be subject to the employer responsibility 
payment under Code section 4980H.  

The guidance is also expected to provide that, in certain circumstances, employers have six months to determine 
whether a newly-hired employee is a full-time employee for purposes of section 4980H and will not be subject to a 
section 4980H payment during that six-month period with respect to that employee.  

Treasury and the IRS intend to propose an approach under which the period of time that an employer will have to 
determine whether a newly-hired employee is a full-time employee (within the meaning of section 4980H) will depend 
upon whether, based on the facts and circumstances, (a) the employee is reasonably expected as of the time of hire 
to work an average of 30 or more hours per week on an annual basis and (b) the employee’s first three months of 
employment are reasonably viewed, as of the end of that period, as representative of the average hours the employee 
is expected to work on an annual basis. 

Specifically, it is intended that the upcoming proposed regulations or other guidance would provide, for purposes of 
section 4980H, that: 

 If a newly-hired employee is reasonably expected to work full-time on an annual basis and does work full-time 
during the first three months of employment, the employee must be offered coverage under the employer’s 
group health plan as of the end of that period in order to avoid the possibility that the employer would be 
subject to a section 4980H payment after the end of that three-month period. 

 If, based on the facts and circumstances as of the time of hire, it cannot reasonably be determined that a 
newly-hired employee is expected to work full-time, the following rules will apply for purposes of determining 
whether the newly-hired employee is considered a full-time employee in applying section 4980H with respect 
to the employer’s group health plan: 
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o If the employee works full-time during the first three months of employment, and the employee’s 
hours during that period are reasonably viewed, as of the end of that period, as representative of the 
average hours the employee is expected to work on an annual basis, the employee will first be 
considered a full-time employee for purposes of section 4980H as of the end of that three-month 
period. (If the employee works part-time during the first three months of employment, then no 
section 4980H penalty applies during the first or second three month period.) 

o If the employee works full-time during the first three months of employment, but the employee’s 
hours during that period are reasonably viewed, as of the end of that period, as not representative of 
the average hours the employee is expected to work on an annual basis, the plan is permitted an 
additional three-month period to determine the employee’s status, and no section 4980H payment 
would be required with respect to that employee during the first or second three-month periods. (If 
the employee works part-time during the second three months of employment, then no section 4980H 
penalty applies during the first, second, or third three-month period.) 

This policy describes the applicability of a potential section 4980H payment with respect to newly-hired employees. 
Forthcoming guidance is expected also to coordinate the rules for newly-hired employees with those applicable to 
other employees (including employees who are transferred from one employment classification or status to another). 

The following examples illustrate the intended approach described above: 

Example 1: Newly-hired employee expected to work full time 

Facts: Employer D, an applicable large employer (that is, an employer with at least 50 full-time equivalent 
employees), hires Employee X as a computer programmer on December 1. Employee X is expected to work full-time 
on an annual basis and does work full-time for the months of December, January and February. Employer D offers 
health coverage to its full-time workers (and their dependents). 

Conclusion: Employee X must be able to enroll in coverage beginning in March or the employer potentially would be 
subject to a section 4980H payment. However, failure to offer coverage to Employee X during the first three months 
(December-February) would not subject Employer D to a potential section 4980H payment. 

Example 2: Newly-hired employee who seasonally works full-time 

Facts: Same as Example 1 except that Employer D hires Employee Y as a salesperson who is expected to work full-
time during the holiday season and part-time the rest of the year. Employee Y works an average of 35 hours per week 
in December, January and February and 20 hours per week in March, April and May. 

Conclusion: If, based on the facts and circumstances at the end of the period, the three-month period of December 
through February is reasonably viewed as not representative of the average hours Employee Y is reasonably expected 
to work on an annual basis, Employer D may use a second three-month period (March-May) as a look-back period. 
Failure to offer coverage under Employer D’s group health plan to Employee Y during the first (December-February) 
and the second (March-May) three-month periods would not subject Employer D to a potential section 4980H 
payment. (Failure to offer coverage to Employee Y for June also would not subject Employer D to a potential section 
4980H payment because Employee Y was determined to be part-time during the March-May look-back period.) 

90-DAY LIMITATION ON WAITING PERIODS 

Public Health Service (PHS) Act section 2708, as added by the Affordable Care Act, provides that, in plan years 
beginning on or after Jan. 1, 2014, a group health plan or group health insurance issuer shall not apply any waiting 
period that exceeds 90 days. PHS Act section 2704(b)(4), ERISA section 701(b)(4) and Code section 9801(b)(4) 
define a waiting period to be the period that must pass with respect to the individual before the individual is eligible to 
be covered for benefits under the terms of the plan. In previous regulations, the Departments defined a waiting period 
to mean the period that must pass before coverage for an employee or dependent who is otherwise eligible to enroll 
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under the terms of a group health plan can become effective. Unlike Code section 4980H, PHS Act section 2708 does 
not distinguish between full-time and part-time employees. 

In addition to requesting comments on the employer shared responsibility provisions, IRS Notice 2011-36 requested 
comments on behalf of the Departments regarding the 90-day waiting period limitation under PHS Act section 2708, 
including how rules relating to the potential look-back/stability period safe harbor method for determining the number 
of full-time employees under Code section 4980H should be coordinated with the 90-day waiting period limitation. 
(See Q&A-3 above) 

Q6. When PHS Act section 2708 (which imposes a 90-day limitation on waiting periods) becomes effective 
in 2014, will it require an employer to offer coverage to part-time employees or to any other particular 
category of employees? 

A6. No. Many employers make distinctions in eligibility for coverage based on full-time or part-time status, as defined 
by the employer’s group health plan (which may differ from the standard under Code section 4980H). PHS Act section 
2708 does not require the employer to offer coverage to any particular employee or class of employees, including 
part-time employees. PHS Act section 2708 merely prohibits requiring an otherwise eligible employee to wait more 
than 90 days before coverage is effective. Furthermore, nothing in the Affordable Care Act penalizes small employers 
for choosing not to offer coverage to any employee, or large employers for choosing to limit their offer of coverage to 
full-time employees, as defined in the employer shared responsibility provisions. 

Q7. How do the Departments intend to address the application of the 90-day waiting period limitation in 
PHS Act section 2708 to an offer of coverage by an employer? 

A7. Having reviewed the comments in response to IRS Notice 2011-36, the Departments intend to retain, for 
purposes of PHS Act section 2708, the definition in existing regulations that the 90-day waiting period begins when an 
employee is otherwise eligible for coverage under the terms of the group health plan. This is the definition of waiting 
period used for purposes of Title XXVII of the PHS Act, Part 7 of ERISA, and chapter 100 of the Code. Under this 
approach, if a plan were to provide that full-time employees are eligible for coverage without satisfying any other 
condition, and an employee were hired as a full-time employee, the waiting period (if the employer were to choose to 
impose one) for that employee would begin on the date of hire and could not exceed 90 days. Consistent with PHS Act 
section 2708, eligibility conditions that are based solely on the lapse of a time period would be permissible for no 
more than 90 days. 

Other conditions for eligibility under the terms of a group health plan would generally be permissible under PHS Act 
section 2708, unless the condition is designed to avoid compliance with the 90-day waiting period limitation. For 
example, eligibility conditions such as full-time status, a bona fide job category or receipt of a license would be 
permissible. 

The upcoming guidance under section 2708 is also expected to address situations in which, under the terms of an 
employer’s plan, employees (or certain classes of employees) are eligible for coverage once they complete a specified 
cumulative number of hours of service within a specified period (such as 12 months). It is anticipated that, under the 
upcoming guidance, such eligibility conditions will not be treated as designed to avoid compliance with the 90-day 
waiting period limitation so long as the required cumulative hours of service do not exceed a number of hours to be 
specified in that guidance. 

Comments are requested on how this possible approach would apply to plans that credit hours of service from 
multiple different employers and plans that use hours banks. 

Example 3: Employee ineligible under terms of plan by reason of job classification 

Facts: Same as Example 1 except that Employer D’s plan does not cover computer programmers. 
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Conclusion: Unlike Code section 4980H, in which the determination of full-time status is governed by a statutory 
standard (working an average of 30 hours per week), the waiting period limitation under PHS Act 2708 applies only to 
employees who are otherwise eligible under the terms of the plan. Because Employee X is excluded under the plan’s 
eligibility criteria, and the plan’s terms are not designed to avoid compliance with PHS Act section 2708, the plan’s 
eligibility provision does not violate PHS Act section 2708. 

Example 4: Part-time employee, hours of service requirement 

Facts: Employer E hires Employee Z to work 20 hours per week. Employer E’s plan requires part-time employees to 
complete 750 hours of service in order to participate. Solely for purposes of illustration in this example, it is assumed 
that upcoming guidance under PHS Act section 2708 permits plans to require part-time employees to complete up to, 
but no more than, 750 hours of service in order to participate. 

Conclusion: Part-time employees who work 20 hours per week will complete 750 hours of service in 37½ weeks or 
just under 9 months. The waiting period under PHS Act section 2708 begins when Employee Z satisfies the cumulative 
service requirement, thereby becoming eligible (but for the waiting period) for coverage under the plan. Employer E 
must provide coverage to Employee Z no later than 90 days after Employee Z completes 750 hours of service, which 
is about one year after Employee Z is hired and begins working part-time. (No Code section 4980H payment applies 
because Employee Z is part-time.) 

 

Source: U.S. Department of Labor 


